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[Title]

Card Loan by Unauthorized Person and Burden of Loss

[Deciding Court]

Fukuoka High Court

[Date of Decision]

22 September 1999

[Case No.]

Case No. 173 (ne) of 1999

[Case Name]

Appeal in Claim for Reimbursement

[Source]

Kinyu Shoji Hanrei No. 1077: 3, Kinyu Homu Jijo No. 1562: 93

[Summary of Facts]

Y (Defendant, Appellee) opened a deposit account with Bank Z (the Assisting Intervener in the case) in 1987, and received a ‘cash card’ with Y’s birth date as the Personal Identification Number (PIN) number. Y subsequently entered into a card loan contract with Bank Z with an overdraft limit of 2 million yen. Y entered into a credit guarantee contract with Credit Card Company X (Plaintiff, Appellant) for the said card loan with Bank Z at the same time.  (It was agreed that, in the event of a demand for Credit Card Company X to perform on the guarantee, no notification to Y would be necessary prior to performance.)  Bank Z’s card loan contract relating to the card loan in question included the following provision: “When money is loaned on the card loan through the use of an ATM belonging to Bank Z, if the card is verified and during the transaction process the PIN used is verified as being the same as that on file, Bank Z shall not be held liable for any losses resulting from fabrication, alteration, theft or any other incident with regard to the card or the PIN.  If money is loaned through the use of an ATM belonging to a bank affiliated with Bank Z through the process described above, the affiliated bank, as well as Bank Z, shall not be held liable for any losses described above.”  (In the Fukuoka High Court’s decision, a provision similar to the above provision regarding withdrawals from deposit accounts was referred to as “Provision A,” and the above provision was referred to as “Provision B.”)

In the evening of 8 August 1996, Y’s car, which was locked and parked in the parking lot of a pachinko parlor in Fukuoka City, was broken into, and a bag belonging to Y, which contained the said card, another cash card, a credit card, several deposit passbooks and Y’s personal seal was stolen, along with Y’s driver’s license, which had been placed on the driver’s side sun visor. (Y’s handbag had been placed on the floor in the backseat of the car where it was easily visible from outside through the window.) Y noticed the theft at around 6:50 pm, and telephoned Bank Z and reported the losses to the police at around 7:15 pm.  By that time, however, a total of 1,147,824 yen had been paid out in four transactions at an ATM belonging to a bank affiliated with Bank Z between 6:12 pm and 6:18 pm, as well as a total of 870,206 yen paid out in two transactions at an ATM belonging to Bank Z.  As Y failed to make repayments, Credit Card Company X made subrogated payment to Bank Z in a total of 2,103,659 yen, and sued Y claiming reimbursement.  The lower court (Fukuoka District Court decision, 25 January 1999, Kinhan No. 1063: 3, Kinpo No. 1546: 98) ruled that an overdraft was a monetary loan, and Article 478 of the Civil Code did not, therefore, apply by analogy. The said loan was not due to causes attributable to Y and Y could therefore not be held responsible under Provision B. The claim was dismissed. This case is the appeal of the Credit Card Company X to the High Court.

[Summary of Decision]

Lower court decision rescinded and claim allowed.
“The purport of Provision B is that, when a person other than the holder of the said card receives money from the overdraft account using an ATM belonging to Bank Z or an affiliate of Bank Z, if the genuine cash card issued by Bank Z to the holder is used and the right PIN is entered, Bank Z is able to treat the relevant overdraft as a proper loan to the card holder.  On the other hand, it is appropriate when interpreting the said provision to restrict the interpretation to mean that Bank Z is not able to treat the said overdraft as a proper loan to the said card holder if the improper payout is not due to causes attributable to the card holder.”

“It would be inappropriate and an excessive reliance on the principle of freedom of contract for card holders to bear the burden of the risk of the improper use of cards in all situations, considering the various disparities that exist between banks and card holders.”  The Court held that a withdrawal from a deposit using a cash card is a repayment of a debt, and an overdraft with a term deposit as collateral is also, in practical economic terms, a withdrawal from a deposit. A card loan was, however, a monetary loan, and “although the application of Article 478 of the Civil Code, which prescribes an exemption from performance made vis-à-vis a holder of quasi-possession of a claim is not related to whether there were causes attributable to the creditor.”  On the other hand, “based on the Civil Code’s default provisions, such as those on apparent authority, it cannot be concluded that a card holder cannot be exempted from liability on a monetary loan received by another when there are no causes attributable to the card holder.”  “Considering the difference between the Civil Code’s default provisions on these kinds of repayments and loans, even if under Provision A, Bank Z is exempted with regard to the withdrawal of a deposit regardless of whether there are causes attributable to the depositor, that does not immediately mean, however, that the card holder will be held responsible under Provision B, regardless of the issue of causes attributable to the card holder.”  Moreover, “Bank Z cannot be said to bear a duty to extend an overdraft to the maximum limit in the same way it bears a duty to repay the balance of a deposit.”  Provision B and Provision A could therefore not be interpreted to be the same in purport with regard to the question of causes attributable to Y.  

Y “created a dangerous situation likely to lead to an improper use of card in this case,” and “it clearly could not be said that there were no causes attributable to Y.”

